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1. The Dalegaticn of the Eurdpaan Comimission presents its compliments to tha
Department of State and has the hetour to refer to the Netice of Proposed
Rulernaking 02-285 in the matter of! temational Seftiemants Policy Reform
and International Sstlement Rates re eased by the Federal Communications
Commisslon (FCC)on Octeber 14, 2802, and on which the FCC has solicited

comments in I8 Dockets NO. 02-234 ad NO. 96.261.

2. The Eurapean Communities welceme the opportunity to comment offered by
the FCC and wigh to recall the imganmance that they attach to open and
compatitive telecommunizations marcets al a global level. The Eurcpean
Communiges share in particular with the United Stater a «ommen intargst In
promating lower Falling rates for cons umers both at national and Imematienal
level. The Burepean Communites ave been working for many yesrs towards
open and competitive telscommunicajons markets both as regards thelr own

market end ¥s-a-vls third countries’ markets.

3. The EuropeanCammunities underine howeverthat the likerailsation and pro-
compefitive regulation of talacommuiications services in third markets must
be achieved not by unilateral actions but by negotistions between eountries,
primarily in the multllataral framawork of the WTO, and by a policy of
assistance towards omer counttier to reform their telecommunications
regulatory environment. es exemplified by the International co-operation

which lakes place Inthe ITU.

4. Indeed. the European Cemmunittes and the United States have already
negotiaied and obtained the tiperaii¢ation and pro-competitive regulation of
telecommunications services in a nunber of third markets under the Fourth

No, of Creig reatd j Protocal ta the General Agreement of: Trade in Services (GATS)of the WTO.
List ABCUE T The European Communities and thr United States are both now seeking,

under the Doha Development &gsncia In the WTO, sormmliments of further
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IIberalisation of telecommunications 8srvices and adoption of the raferance
paper on pre-competitive principtes for telecommunications regufation by third
countries. The Europsan Communtties end the United States laid out their
requests o alf WTO members in JUl+ 2002 with that objective and expact
offere from those countries by the end of March 2003. They are also
negotiating the same commitments with courtnes wishing to accede to the
WTO, There s now almost no talecymmunications market with which the
Eumpean Comminltles and the United States are not negotiating to obtain

fullliberalisation and pro-competitive re.guistion.

. In parallel, me Eumpean Cemmunttics and the U.8. have endeavoured to

bring assistance to third countries wishing to liberallse and reguiate

appropriately their telecommunicatians market.

. Pursuant to this approach, the Euroixean Communities axpresssd in their

comments made in March and Augurt 1987 their firm opposition to the US
FCC unilatere) sction under the interr ational Settlemants Palkey and related
policies (ISR and Benchmark order). The European Communities wigh to
renew today thelr strong epposition to such policies: the appreash used and a
number of tha rules applied by the FCI> are ¢ontrary to the spirit and the |stter
of fhe WTO-GATS rules as well asthe GATS commitments made by tha U.S.
under the Fourth Protaset in 1997. The Eurspean Communities somments

mede In Marchand August 1997 explainin dstsit the reasons why.

. The Europeean Communities welcomt: the FCC inftiative to review jts rulas

governing bllateral relations between US cartiars and their foreign
counterparts, with a visw b relaxing them. Indeed. the FCC acknowledges
that "the existonce of non=ISF arrangoments ...demonstrate thet agreements
that deviate from the ISF's requirems.ite aisa Can mesulf in significantly lower
sattlornant rates and more efficient anengements”. But this raview would only
represent a first step towards a need:d revision of the paolicles thamgeives in

the light of the WTC rules and GATS commitments made by the US.
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Furthermore, the European Cammuniies note with concem that the FCC is
sooklng comments 0N whether to take into &cecurt ME ownership strustura of
a larminating dominart foreign operator (a.g. govemment cwnership). This
eriterlon Is not relevant under WTO rules, nor wewid it contribute to our
commen obiestive t@ promote cempx titlon for the banefit of consumers: a
competitve market Will be achieved &y introducing competition and applying
appropdate pro-competitive regulation whersas inaisfing On privatisation,
rather than help the process, risks delaylng the introduction of real

eompatition,

The European Cormmunitles also oppose the idea to Impose unllaierally
regulatory obligations on mobile teriningtion of international services, as
sxplered by the FCCin its NPRM and salled for by some commentators. This
is no more warrantad for mekile termination than for fixed termination
International services. In addition t0 the objections raised above. the debate
raised by mobile termination illustrales the practcal risks of a unilateral
approach. First the lack of discussioy with third countries underminas the
understanding of their requistory fremewerks, which somstimes work en
some very different premises (e.g. a Calling Party Pays systém vs. a
Recsiving party pays system Inthe csze of mobRe semrvicss), emaling very
differert situations (in the above mwentioned example, for the payment
meechanisms). In this respect, the Ejropeaan Communitles stress that the
application of the 'Calling Party Pays' system in the European Communitles,
slss present N most countries in the vsend, has led o the rapkd development

of compstitive mobile services and eq Jipmant markets. to the benefit of bath
consumers and industries. indudhg fram the US. Second, the approach fails
to grasp the dynamics of the third country merket, which the local regulator
usually has much beftar meansto asssszs. Inshor. the FCC cannot act Inthe
place of natlonal regulatory and comipetitlon authorities In third countres,

neither from alegal pointdf view nor from a practical point of view.
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B. Howaver, the FCC may wish to shar experencas with regulators from third
countries. In the European Communlitias, natlonal regulatory end competition
authorities Of the Member States, together with the European Commigsion,
are In possesslon Of adequste regilstory and competition policy tools to
examine markets and address non->ompetitive situatons, under beth the
current and the new regulatory freinework for slecironle communicstians
networke ana services, as well a6 .nder the national End EC compatition
rules, Thase fools are used effectively, a6 can be seen from the
implementation reports issued by the Eurppean Cormmisslon, which the FCC
will be aware of. The FCC clearly follkk ws with interest ongoing actions as can
be noted from Its references In tha NPRM. Under the new framewark,
Naticnal Regutatory Authoritias (NRA::) will be further empowered ast h 9 will
camy out an analysls of the relevarl markets identified by the Eurpean
Commission or by the NRAs thamsslves as being suaceptible t0 ex ante
ragutation (for example. ¢all terminaticn on public mobile telaphons networks,
according to Annex | of the Framewsrk Directive) and ad. if appropriate, if
thay are found notto be effectively cimmpetitive. The European Communities
would like to underline here the senefits of a systematic analysls of
competition In ralevant markets, withaut any a priorl and poseibly arbitrary

regulatory segmentation.

10.Finally. the European Cemmuniiies ressrve their rights under the WTO 10
challenge any actions by the FCC twat are not compatible with the WTQ
obligations ofthe United Statex. The € elegation of the European Commission
would be grateful for the views of the Department of Stata, and requests that
this Note Varbals be transmitted to the Federal Communicattons Commission
so that it can be panof the proceedings in this matter and put in the public

record,




11.The Delegation of the Eurnpean Com:nission avails teelf of the opponunity to

renew to the Department of State the 118surance of its highest consideration,

Washington B.C.

13Fabruary 2003




